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DECI SI ON

HESSE, Chairperson: This case is before the Public
Enpl oynment Rel ati ons Board (PERB or Board) on appeal by
VI adi sl av V. Shvyrkov (Shvyrkov) of a Board agent's dism ssa
(attached hereto) of his charge alleging that the California
Faculty Association (Association) violated section 3571.1 of the
H gher Education Enpl oyer- Enpl oyee Rel ations Act (HEERA)® by
failing and refusing to represent Shvyrkov in nunerous grievances

in violation of the Association's duty of fair representation.

'HEERA is codified at Governnent Code section 3560 et seq.
Unl ess otherwi se indicated, all statutory references herein are
to the Governnent Code. Section 3571.1 states, in pertinent
part:

It shall be unlawful for an enpl oyee
or gani zation to:

(e) Fail to represent fairly and inpartially
all the enployees in the unit for which it is
t he exclusive representative.



The Board has reviewed the Board agent's warning and
dism ssal letters, and finding themto be free of prejudicial
error, adopts themas the decision of the Board itself,
consistent with the follow ng di scussion.

HVYRK APPEAL

Shvyrkov chal |l enges the Board agent's "fqirness." He
asserts that it was not fair for the Board agent to send copies
of his letters to the Association w thout giving himthe
opportunity to read copies of the Association's letters sent to
the Board agent. Also, Shvyrkov asserts that certain statenents
made by the Board agent denonstrate bias against him

Shvyrkov also states there are approxi mately four
i nconsi stencies in the warning and dism ssal letters regarding
t he di scussion of the nunerous grievances.

Wth regard to the statute of limtations, Shvyrkov asserts
that he filed his unfair practice charge on Novenber 23, 1991, as
opposed to the Board agent's statement that the unfair practice
charge was filed on Novenmber 26, 1991. Assuming that the unfair
practice charge was filed on Novenber 23, 1991, Charging Party
asserts that his letter to P. Wrthman dated May 24, 1991 is
tinmely.? '

| DISCUSSI ON
Shvyrkov questions the fairness of the Board agent, but

fails to allege any facts denonstrating bias. Specifically,

’The Association did not file a response to Charging Party's
appeal



there are no alleged facts that the Board agent sent copies of
Shvyrkov's letters to the Association without giving himthe
opportunity to read the Association's letters sent to the Board
agent. PERB Regul ation section 32620° specifically enpowers a
Board agent to "make inquiries" and "facilitate comrunication and

t he exchange of information between the parties.” Further, PERB

3PERB Regul ations are codified at California Code of
Regul ations, title 8, section 31001 et seq. PERB Regul ation
32620 st ates:

(a) When a charge is filed, it shall be
assigned to a Board agent for processing.

(b) The powers and duties of such Board
agent shall be to:

(1) Assist the charging party to state in
proper formthe information required by
section 32615;

(2) Answer procedural questions of each
party regarding the processing of the case;
(3) Facilitate communi cation and exchange of -
i nformati on between the parties;

(4) Make inquiries and review the charge and
any acconpanying nmaterials to determ ne

whet her an unfair practice has been, or is
being, commtted, and determ ne whether the
charge is subject to deferral to arbitration,
or to dismssal for lack of tineliness.

(5 Dismss the charge or any part thereof
as provided in section 32630 if it is

determ ned that the charge or the evidence is
insufficient to establish a prinma facie case;
or if it is determned that a conplaint may
not be issued in light of Governnent Code
sections 3514.5, 3541.5 or 3563.2 or because
a dispute arising under HEERA is subject to
final and binding arbitration.

(6) Issue a conplaint pursuant to section
32640.

(c) The respondent shall be apprised of the
all egations, and may state its position on
the charge during the course of the
inquiries.



Regul ation 32620(c) requires that the respondent be apprised of
the allegations and be allowed to state its position during the
investigation. Here, it appears the Board agent was foll ow ng
PERB regulations in facilitating communication between the
parties and apprising the Association of Charging Party's

all egations. Further, a March 9, 1992 letter fron1the Boar d
agent to Shvyrkov apprises himof the Association's response to
the unfair practice charge, and gives him an opportunity to
respond. Therefore, there appears to be no prejudice to

Shvyr kov.

Shvyrkov questions the Board agent's "fairness" and cites to
his statenent that "[T]he AsSociatfon was entitled to exercise
di scretion in determning how far to proceed with the
grievances...." Shvyrkov alleges that this statenment was one he
"expected to hear only froma person who was on the Associ ation
payroll." As the Board agent was sinply providing an accurate
statenment of the law, this argunent has no nerit. (See

International Union of Operating_Engineers, _Local 501 (lrvin)

(1991) PERB Decision No. 881-H Anerican Federation of State,

County_and Muni ci pal Enpl oyees. Council 10 (Smth) (1990) PERB
Deci sion No. 859-H _United Teachers of Los Angeles (Collins)
(1982) PERB Deci sion No. 258.)

Shvyrkov next asserts that the Board agent's statenent that
there is no prima facie case even assuning the facts to be true
shows that the Board agent will not accept his allegations.

There is no rational basis for this concl usion. Rat her, the



Board agent was nerely making a concl usion based on the facts
- submtted by the Shvyrkov. |

Wth regard to the alleged inconsistencies in the Board
agent's warning and dismssal letters, it appears the Board agent
was attenpting to cover all the possible facts and concl usi ons by
asserting alternative arguments based on the unfair practice
charge allegations. Therefore, these alleged inconsistencies are
W thout nerit.

Finally, Shvyrkov's assertion that the unfair practice
charge was filed on Novenber 23, 1991 is sinply incorrect. The
unfair practice charge clearly states that the filing date is
Novenber 26, 1991. There is also a PERB date stanp indicating a
receipt of Novenber 26, 1991. Further, the proof of service
‘attached to the unfair practice charge shows that the unfair
practice charge was mailed on Novenber 25, 1991. As all of the
evi dence denonstrates that the unfair practice charge was filed
on Novenber 26, 1991, this argunent has no nerit.

ORDER

The unfair practice charge in Case No. SF-CO 22-H is hereby

DI SM SSED W THOUT LEAVE TO AMEND.

Menbers Caffrey and Carlyle joined in this Decision.
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STATE OF CALIFORNIA A o PETE WILSON, Governor

PUBLIC EMPLOYMENT RELATIONS BOARD

San Francisco Regional Office
177 Post Street, Suite 900

San Francisco, CA 94108-4737
(415) 557-1350

June 9, 1992

VI adi sl av V. Shvyrkov
536 Oasis Drive
Santa Rosa, California 94507

Re: DI SM SSAL OF UNFAI R PRACTI CE CHARGE/ REFUSAL TO | SSUE

COVPLAI NT
Ml adislav V. Shvyrkov v. California Faculty Association

Unfair Practice Charge No. SF-CO 22-H

Dear M. Shvyrkov:

The above-referenced unfair practice charge, filed on Novenber
26, 1991, alleges that the California Faculty Association
(Association) failed and refused to represent Charging Party in
numer ous grievances against the California State University,
Sonoma (University). This conduct is alleged to violate
Governnent Code section 3571.1 of the H gher Education Enpl oyer-
Enpl oyee Rel ati ons Act (HEERA).

| indicated to you in ny attached letter dated May 21, 1992 that
t he above-referenced charge did not state a prima facie case.

You were advised that if there were any factual inaccuracies or
addi tional facts that would correct the deficiencies explained in
that letter, you should anend the charge accordingly. You were
further advised that unless you anended the charge to state a
prima facie case, or withdrewit prior to May 29, 1992, the
charge woul d be di sm ssed.

On June 1, 1992, | granted you additional tinme for you to respond
to ny May 21, 1992 letter. | was under.the inpression that you
woul d be filing an anended charge. On June 2, 1992, this office
recei ved a docunent from you which included an unfair practice
cover sheet. However, it also contained an attached letter
addressed to the Public Enploynent Relations Board with the term
"Statenment of Exceptions."” The docunent we received appeared to
be a copy of an original. The filing did not have a proof of
service attached. | tel ephoned you on June 3, 1992 in an attenpt
to clarify whether you intended your filing to be treated as an
anended charge (and hence sonething for me to consider prior to
nmy final decision on the case) or as an appeal to the Board. You
were evasive in your answers, stating in the end, "I have no
answer." | then sent you a letter dated June 3, 1992,
summari zi ng our tel ephone conversation and advising you that if
you wanted nme to consider the new allegations in the charge, you
should file a proof of service within one week. On June 9, 1992,
| received a copy of your letter dated June 8, 1992 addressed to
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the Board. |In the letter, you indicate that you will not be
filing a proof of service.

Therefore, to the extent that the June 2 filing contains any new
all egations, they will not be considered. |In particular, the

al l egation that Renteria infornmed you that the Association's
policy was to stop representing you in Gievances VI through X
appears to be a new allegation. Even if considered, you have
failed to allege whether the conduct occurred within six nonths
of the filing of the charge(s) and have stated the allegation in
a conclusory manner w thout specific supporting allegations.

In addition, | have considered the other allegations and
assertions of factual inaccuracies in ny May 21, 1992 letter,
whi ch you set forth in your June 2 filing. Even assum ng these
facts to be true, | do not find that the charge denonstrates a
prima facie case.

| am therefore dism ssing the charge based on the facts and
reasons contained in ny May 21, 1992 |etter and the reasons set
forth above. .

Right to Appeal

Pursuant to Public Enploynent Rel ations Board regul ati ons, you
may obtain a review of this dismssal of the charge by filing an
appeal to the Board itself within twenty (20) cal endar days after
service of this dismssal (Cal. Code of Regs., tit. 8,

sec. 32635(a)). To be tinely filed, the orlglnal and five copies
of such appeal nust be actually recei ved by the Board itself
before the close of business (5:00 p.m) or sent by tel egraph,
certified or Express United States mail postmarked.no |ater than
the |ast date set for filing (Cal. Code of Regs., tit. 8, sec.
32135). Code of Cvil Procedure section 1013 shal | apply. The
Board's address is:

Publ i c Enpl oynment Rel ations Board
1031 18th Street
Sacranent o, CA 95814

If you file a timely appeal of the refusal to issue a conplaint,
any other party may file with the Board an original and five
copies of a statement in opposition within twenty cal endar days
follow ng the date of service of the appeal (Cal. Code of Regs.,
tit. 8, sec. 32635(b)).
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Servjce

Al'l documents authorized to be filed herein nust also be "served"
upon all parties to the proceeding, and a "proof of service" nust
acconpany each copy of a document served upon a party or filed
with the. Board itself. (See Cal. Code of Regs., tit. 8,

sec. 32140 for the required contents and a sanple form) The
docunment will be considered properly "served" when personally
delivered or deposited in the first-class nmail postage paid and
properly addressed. _

ension o i ne

A request for an extension of time in which to file a docunent
with the Board itself nust be in witing and filed with the Board
at the previously noted address. A request for an extension nust
be filed at |east three cal endar days before the expiration of
the time required for filing the docunent. The request nust

i ndi cate good cause for and, if known, the position of each other
party regarding the extension, and shall be acconpani ed by proof
of service of the request upon each party (Cal. Code of Regs.,
tit. 8, sec. 32132).

Final Date .
If no appeal is filed within the specified tine limts, the
dism ssal will beconme final when the time limts have expired.
Si ncerely,

JOHAN W SPI TTLER
Ceneral Counsel

Byt......
Regi onal Attorney

At t achment

cc: d enn Rot hner
John Hei n



(“j (,..—«.._]
STATE OF CALIFORNIA R o

PUBLIC EMPLOYMENT RELATIONS BOARD

San Francisco Regional Office
177 Post Street, Suite 900

San Francisco, CA 94108-4737
(415) 557-1350

PETE WILSON, Governor

May 21, 1992

VI adi sl av V. Shvyrkov
536 Gasis Drive
Santa Rosa, California 94507

Re: WARNI NG LETTER
Viadislay V. Shvyrkov v. California Faculty_ Association
Unfair Practice Charge No. SF-CO 22-H

Dear M. Shvyrkov:

The above-referenced unfair practice charge, filed on Novenber
26, 1991, alleges that the California Faculty Association
(Association) failed and refused to represent Charging Party in
nunerous grievances against the California State University,
Sonoma (University). This conduct is alleged to violate
Governnent Code section 3571.1 of the Hi gher Education Enpl oyer-
Enpl oyee Rel ations Act (HEERA). :

My investigation revealed the followng facts. WV adislav V.
Shvyrkov, whose field is statistical science, was enployed at the
University as a part-tinme lecturer at the University from 1986

t hrough the sumer of 1989. |In January 1989, Shvyrkov net an
under graduat e student naned d enn Savage. After arousing
Savage's interest in a certain research subject, Shvyrkov offered
to hel p prepare Savage, a conputer programrer rather than
statistical scientist, to participate in the Third Annua
California State University Student Research Conpetition and
Conference. Shvyrkov provided books and other research materials
to Savage. After weekly neetings lasting for about two nonths,
Savage began to prepare an abstract with Shvyrkov's gui dance.
Savage submtted the registration formfor the conference and an
abstract, in which he used the word "we" to describe the work
done. Shortly thereafter, Shvyrkov received a nmenorandum from
Dean J. T. Doutt stating that the entry had been w t hdrawn.

Doutt had taken this action without first notifying Savage or
Shvyrkov. Doutt vowed not "to allow [Shvyrkov] to teach courses
for the University in the future" because Shvyrkov had
"mani pul ated" Savage into submtting an abstract which "could not
be accepted as being original student work."

On May 8, 1989, Doutt cancelled Shvyrkov's teaching appoi nt ment
for the summer of 1989. On May 9, 1989, Shvyrkov filed a
grievance challenging this action. The Association, through

M chael Egan, provided representation to Shvyrkov. The grievance
was successful and the University restored Shvyrkov's sunmer

t eachi ng appoi nt nent.
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On May 30, 1989, Shvyrkov received a letter of reprinmand from
Dean Doutt concerning Savage's entry. Shvyrkov filed a second
grievance on July 12, 1989 ("Qievance I1") challenging the
letter of reprimand. The Association provided representation in
this grievance through all steps of the grievance procedure, but
did not appeal the grievance to arbitration. Association
Representative Barbara Renteria ceased processing the grievance
around Decenber 1989.

The Associ ation asserts that it informed Shvyrkov in March 1990,
that it believed no contractual provision existed that woul d have
provided for the renmoval of the letter of reprimand. - Shvyrkov
clains that the Association failed to consider the theory that
the letter of reprimand violated Article 10, section 10.19(c)

whi ch prohibits reprisals for grievance activity. Shvyrkov

i ndicated that the Association was put on notice of this claim
through a fourth grievance filed with Association representation
on Decenber 1, 1989 (challenging Dean Doutt's decision to cease
offering certain four-unit managenent courses during the

| nt ersessi on period, which Shvyrkov was eligible to teach) and
his January 17, 1990 response to the University's Level |

deci sion rejecting his Decenber 1, 1989 grievance (see bel ow).

It does not appear that Shvyrkov specifically demanded that the
Associ ation consider Article 10, section 10.19(c) in connection
with Gievance |1.

Shvyrkov also alleges that Renteria engaged in certain conduct in
regard to this grievance and subsequent ones (see bel ow) which
denonstrates a violation of the duty of fair representation.
Shvyrkov asserts that at the beginning of her investigation of
the grievances, Renteria tried to persuade himto w thdraw
Gievance |11, as well as the others, and when this failed,
harassed him by stating that he would be sorry if he chose to
pursue the cases. He alleges that Renteria finally brought the
cases "to a dead end" when she presented "m sleading information"
to himin a further attenpt to convince himto withdraw his
grievances. She told Shvyrkov that Savage had inforned her that
Shvyrkov had witten his abstract. She al so told Shvyrkov that
Prof essor G Johnson had reviewed the student abstract and
ascertained that the abstract had been witten by Shvyrkov.
Shvyrkov alleges that Ray Perth, who replaced Renteria when she
went on maternity | eave, discovered the "m sl eading informtion"
presented by Renteria in February 1990.

According to a letter authored by Dr. Duane Dove, Professor of
Management, and submtted to the undersigned by Shvyrkov,
Renteria replaced M chael Egan, as the Association representative
for Shvyrkov, and she |acked the experience and perspective to
pursue Shvyrkov's cases vigorously. Wen Perth repl aced
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Renteria, he revived Shvyrkov's grievances and actively pursued
them During this period arbitration was scheduled. Renteria
then returned to replace Perth. Dove asserts that ultimately
Shvyrkov was presented with an unsatisfactory settlenment offer
fromthe University on a "take it or leave it" basis. Dove's
letter also takes the position that Egan failed to nmake a m nima
i nvestigation of the facts concerning authorship of the Savage
abstract and asserts that Savage told him that Egan never
interviewed him

On Cctober 24, 1989, Shvyrkov filed a third grievance ("Qievance
I11") wth Association representation.challenging.the
University's failure to grant himreappointnment in the fall of
1989. The theory of Shvyrkov's grievance was that the University
violated Article 12, section 12.7, which provides:

If a tenporary enployee applies for a
subsequent appoi ntnment and does not receive
one, his/her right to file a grievance shal
be limted to allegations of a failure to
gi ve careful consideration. Such a grievance
woul d constitute an allegation of a
contractual violation and would not be a
* "Faculty Status Matter" as defined in Article .
10 of this Agreenent.

Shvyrkov alleges that the deci sion was nade personally by

Chai rman W Reynolds and not reviewed by a hiring commttee, in
violation of the contract. The Association carried this
grievance through all prelimnary steps of the grievance
procedure and appeal ed the case to arbitration in February 1990.

Shvyrkov filed additional grievances on Decenber 1, 1989
("Qievance | V') and Decenber 20, 1989 ("QGievance V') with
initial representation by Renteria. These grievances, which
claimed deni als of subsequent teaching appointnments, were also
eventual |y appealed to arbitration.

On July 18, 1990, the Association received an offer fromthe
University to settle the grievances. This was pronptly

conmmuni cated to Shvyrkov by Paul Worthman, Associate General
Manager of the Association. The settlenent offer included salary
for the 1989-90 school year, renoval of the letter of reprimnd,

and "careful consideration" for subsequent appointnents. 1In a
letter dated July 30, 1990, Shvyrkov rejected the settl enent
offer stating that, inter alia, the anmount of conpensation was

equal to only 25% of that to which he would have been entitled,
the University was demandi ng that he not seek enploynent for the
1990-91 school year, he believed that Dean Doutt would still be
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capabl e of denying himan appointnment in the future, and the
University's settlement offer constituted an acknow edgnent that
it coomtted errors in his case. In Decenber 1990, Renteria
urged Shvyrkov to accept the offer. Renteria informed Shvyrkov
that if he refused the offer Wrthman woul d cancel the
arbitration. Shvyrkov contends that this conduct as well as
Renteria's previous attenpts to have himdrop his grievances
denmonstrates that Renteria had played a "double ganme”" with the
Uni versity and "had orchestrated the whol e process long before it
happened. "

Shvyr kov appeal ed Worthman's decision not to arbitrate the
grievances based on his rejection of the settlement offer. The
Association's Representation Conmmttee heard the appeal but
rejected it. In a letter dated April 1, 1991, Joan Edel stein
the Chair of the Representation Commttee, stated that the
Committee agreed with Wrthman's decision not to arbitrate the
matter, stating that

there is little likelihood of prevailing in
arbitration on the nerits of the dispute, and
less likely that an arbitrator woul d award
you full back pay. Gven that [the

Associ ation] was able to negotiate the
reprimand out -of the file, obtain partial
back pay, and obtain a new and fair

consi deration for future enploynent, we
concurred with the settlenent and the
decision not to arbitrate.

In April 1991, the Association, for reasons unknown to Shvyrkov,
persuaded the University to renew.the July 1990 .settlenent offer
on the sane ternms. Shvyrkov again rejected the offer. On Apri
22, 1991, the Associ ation advised Shvyrkov to sign the settl enment
agreenent or it would, once again, withdraw the grievances from
arbitration. Wrthman offered Shvyrkov the opportunity to
provide additional information to support his position. On My
24, 1991, he wote to Wrthman asserting, as noted above, that
Renteria had engaged in a "double game”™ with the University and
had "orchestrated the whole process."” Shvyrkov concluded wth
criticismfor Worthman's assertions that his cases were "weak,"
that the conpensation offer was "significant”, and that were
probl ens concerning the contract |anguage covering personnel
files. This information did nothing to persuade the Association
to proceed with arbitration

Shvyrkov returned the proposed settlenent agreenent with a change
whi ch included a doubling of the anmount of |ost salary. On July
1, 1991, the Association withdrewthe grievances from
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arbitration, and on the sane date it withdrew the July 12, 1989
grievance challenging the letter of reprimand (Gievance |1).

Shvyrkov filed additional grievances on Septenber 1, 1990
("QGievance VI "), January 10, 1991 ("QGievance VII"), April 24,
1991 ("QGievance VIII1"), July 31, 1991 ("Gievance | X"), and
Cct ober 30, 1991 ("Gievance X"). Each of these grievances
chal | enged the University's failure to grant Shvyrkov an

appoi ntnent. The undersi gned requested that Shvyrkov indicate
when requests for representation were made with respect to each
of these additional grievances, the description of the
controversy provided to the Association, and the. nature of the
Associ ation's responses. Shvyrkov responded stating that he
requested representation with regard to the Septenber 7, 1990
grievance. This request was rejected by Renteria. Shvyrkov
forwarded the grievance to soneone else in the Association and
received a reply letter dated Novenmber 19, 1990 stating that the
Associ ati on assumed Shvyrkov was representing hinmself in the
matter and referred himto the University's Enployee Rel ations
O fice. Shvyrkov apparently did not pursue the matter.

Based on the facts stated above, the charge as presently witten
fails to state a prima facie violation of the HEERA for the
reasons that follow. .

Statute of Limitati

Initially, it nust be noted that unfair practice charges nust be
timely filed. Governnent Code section 3563.2(a) states, in
pertinent part:

Any enpl oyee, enployee organi zation or

enpl oyer shall have the right to file an
unfair practice charge, except that the board
shall not issue a conplaint In respect of any
charge based upon an alleged unfair practice
occurring nore than six nonths prior to the
filing of the charge.

The charge was filed on Novenber 26, 1991. dCains arising prior
to May 26, 1991 are therefore untinmely and outside of PERB' s
jurisdiction. (California State University,__San Diego (1989)
PERB Dec. No. 718-H, _United Teachers - Los Angeles (Farrar)

(1990) PERB Dec. No. 797.) It appears that the failure or

refusal to process Gievances VI, VII, and VIII occurred prior to
May 26, 1991 and nust be dism ssed as untinely.
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Duty_of Fair_ Representatjon

In order' to state a prima facie case involving a breach of the
duty of fair representation, facts nust be alleged in the charge
i ndi cating how and in what manner the Association refused to
process a neritorious grievance for arbitrary, discrimnatory or

. bad faith reasons. In United Teachers of Los Angeles (Collins)
(1982) PERB Dec. No. 258, the PERB stated:

Absent bad faith, discrimnation, or
arbitrary conduct, nere negligence or poor
judgnment in handling a grievance does.not
constitute a breach of the union's duty.

A union may exercise its discretion to
determ ne how far to pursue a grievance on

the enpl oyee's behalf as long as it does not
arbitrarily ignore a neritorious grievance or
process a grievance in a perfunctory fashion.

A union is also not required to process an

enpl oyee's grievance if the chances for

success are mni mal . .

In order to state a prima facie case of arbitrary conduct
violating the duty of fair representation, a charging party:

must, at a mninmum include an
assertion of sufficient facts fromwhich it
becones apparent how or in what manner the
exclusive representative's action or inaction
was W thout a rational basis or devoid of
honest judgnent.

( D stri T her iatjon, CTA/ NEA
(Reyes) (1983) PERB Dec. No. 332, citing
Rocklin Teachers Professional Association

(Romero) (1980) PERB Dec. No. 124.)

In this case, the charge fails to denonstrate that the

Associ ation's decision not to pursue Grievances 11, I1Il, 1V, and
V through arbitration was wthout a rational basis or devoid of
honest judgment. The decision not to arbitrate the grievances
must be viewed in light of the settlenent offer negotiated by the
Associ ation and presented to Shvyrkov. This offer resulted in a
substantial, if not total, resolution of Gievance |1, provided
partial conpensation for |ost teaching appointnents, and a

prom se to acknow edge and adhere to the contract regarding



()

o

Warning Letter

SF- CO 22- H
May 21, 1992
Page 7

future appointnents. The evidence does not denonstrate that this
was negotiated in bad faith or was tantanmount to refusing to
process a neritorious grievance. Although Shvyrkov was entitled
personnally to viewthis settlenent as unsatisfactory, the
Association's refusal to proceed with arbitration has not been
shown to be arbitrary, discrimnatory, or in bad faith. The
Associ ation was entitled to exercise discretion in determning
how far to proceed with the grievances, and, based on the facts
all eged, did not ignore nmeritorious grievances or handle themin
a perfunctory manner. (United Teachers of Los Angeles (Collins),
supra, PERB Dec. No. 2 58.) _

The charge does allege that Renteria acted in bad faith by first
seeking to have Shvyrkov withdraw his grievances and presenting
m sl eading information to him concerning her investigation to
further her purpose, however, these allegations are i1nsufficient
to denonstrate that the Association breached its duty of fair
representation. This conduct occurred at the outset of the
grievances in the fall of 1989. Subsequent to that time, Perth
repl aced Renteria for a period of time and was successful in
novi ng the grievances forward. In addition, Shvyrkov responded
to Worthman, rather than Renteria, when the settlenent offer was
first made in July 1990-and it appears to have been Wort hnman's,
rather than Renteria's, decision not to arbitrate the grievances.
Utimtely, the Association was in a position to proceed with
arbitration of all of the grievances, except Gievance |1, which
it asserted to lack nerit, but which would have been
substantially resolved through the acceptance of the settlenent.
Therefore, Renteria's conduct had little or no inpact on the
ultimte decision to withdraw the gri evances. Mreover, the

all egation that Renteria "orchestrated the whol e process" and
engaged in a "double ganme" with the University to conprom se his
grievances is conclusory and |acking in supporting evidence.

Al though it appears that the Association's refusal to process
Grievance | X and Grievance X may be tinely, no facts are alleged
to denonstrate that the Association refused to process these
grievances (or, for that matter the untinmely Gievances VI, VII
and VI11) for arbitrary, discrimnatory or bad faith reasons. In
a letter dated May 6, 1992, the undersigned requested Shvyrkov to
provi de evidence of when he nade his requests for representation,
the evidence of a violation that he provided to the Association,
and the response he received to each of his requests. Shvyrkov
failed to respond with the evidence as to these grievances
necessary to denonstrate a breach of the duty of fair
representation

For these reasons, the charge as presently witten does not state
a prima facie case If there are any factual inaccuracies in
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this letter or any additional facts that would correct the
deficienci es explai ned above, please anend the charge
accordingly. The anended charge should be prepared on a standard
PERB unfair practice charge formclearly |abeled First Anended
Charge.. contain all the facts and all egations you wi sh to make,
and nmust be signed under penalty of perjury by the charging
party. The anended charge nust be served on the respondent and

the original proof of service nust be filed with PERB. If I do
not receive an anended charge or withdrawal fromyou before May_
29,1992, | shall dism ss your charge. |If you have any
guestions, please call ne at (415) 557-1350.

Si ncerely,

M ) ~J -

DONNG NQZ

Regi onal Attorney



